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APPEALS  - Judgments - Error - Which has not occasioned any
injustice - Must be treated by the appellate court as immaterial.
Odukwe v. Ogunbiyi  p.  1523

APPEALS - Evaluation of evidence - Where the trial judge rightly
summarized and evaluated the evidence which was upheld by the Court
of Appeal - This will not be disturbed unless shown to be perverse.
Osho v. Ape  p. 1571

APPEALS - Findings - Supported by the evidence before the court -
And are not perverse or reached as a result of a violation of any
principle of law - Will not be faulted. Odukwe v. Ogunbiyi  p.  1523

APPEALS - Fresh point - Raising of fresh point not previously raised
at the lower courts - Will not be allowed at the Supreme Court  -
Unless no further evidence is required and the point arose from an
issue raised in the pleadings. Osho v. Ape  p. 1571

APPEALS - New case - Allegation that Court of Appeal formulated a
new case for the respondent - Is not correct - As that court entered
judgment that was less than the amount claimed.   Metal Construction
(W.A.) Ltd. v. Aboderin  p.  1599

CLAIMS - Landlord & tenant - Alternative claims - In rent or com-
pensation for use and occupation of the premises - Were properly made
- As supporting material facts were pleaded.   Metal Construction
(W.A.) Ltd. v. Aboderin  p.  1599

EVIDENCE  - Burden of proof - In civil cases - Has two distinct
meanings - Legal burden and evidential burden - While the former is
always stable the latter may shift constantly.  Odukwe v. Ogunbiyi  p.
1523

EVIDENCE  - Burden of proof - Is on the party who substantially
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asserts the affirmative of the issue.  Odukwe v. Ogunbiyi  p.  1523

EVIDENCE - Onus - Lies on the plaintiff to establish his claim - And
he must succeed on the strength of his own case - But he is entitled to
reply on the defendant’s case where it support his case.  Odukwe v.
Ogunbiyi  p.  1523

ISLAMIC LAW  - Applicable Muslem Law - In Area Courts - Is the
Islamic Law of the Maliki school.  Alkamawa v. Bello  p.  1555

ISLAMIC LAW  - Distinction - Between Islamic law and customary
law.   Alkamawa v. Bello  p.  1555

ISLAMIC LAW  - Shufa - Right of - Sunni Schools of Law - The
majority view is that a neighbour does not possess the right of shufa.
Alkamawa v. Bello  p.  1555

ISLAMIC LAW  - Shufa - Waiver of the right - The appellant being a
neighbour has no right of pre-emption - And as such has nothing to
waive.  Alkamawa v. Bello  p.  1555

LAND LAW - Acquisition of rights - Doctrine of lis pendens - Does
not disallow acquisition of rights over a property in dispute by a party
to the litigation -  So long as any of the other parties to the litigation
is not prejudiced. Odukwe v. Ogunbiyi  p.  1523

LAND LAW - Boundary - Issue of there being no defined boundary -
And the court drawing one - Does not arise in this case. Osho v. Ape  p.
1571

LAND LAW - Certificate of occupancy - Procured during the pendency of
the action - Pronouncement by the trial judge that it was obtained by fraud -
Is justified. Odukwe v. Ogunbiyi  p.  1523

INDEX OF SUBJECT MATTER IN (1998) 6 KLR



vi

LAND LAW - Forfeiture - Remedy for - Would only arise if the
trespass alleged by the respondent - Is in respect of the area granted to
appellant’s father.  Osho v. Ape  p. 1571

LAND LAW - Identity  - Of the land in dispute  - Where it is well
known to both sides  - The issue of proof of same goes to no issue.
Osho v. Ape  p. 1571

LAND LAW  -  Lis  pendens doctrine  - Operates to prevent the
effective transfer of any real property in dispute - During the pendency
of the litigation. Odukwe v. Ogunbiyi  p.  1523

LAND LAW - Sale of family land - Sale of  land in dispute to the
defendant’s vendor by the family - After the land has been partitioned
and granted to the plaintiff’s Vendor - Is irregular and invalid.
Odukwe v. Ogunbiyi  p.  1523

LAND LAW -  Sale of land - Caught by the doctrine of lis pendens -
The further transfer of the same land to the appellant was also null
and void.  Odukwe v. Ogunbiyi  p.  1523

LAND LAW  - Statutory  right of occupancy - Awarded by the trial
court - Is erroneous as there was no such claim - But no miscarriage of
justice was occasioned.  Odukwe v. Ogunbiyi  p.  1523

LANDLORD & TENANT - Annual rental value of the premises -
Based merely on respondent’s ipse dixit - Was erroneously relied upon
by lower court.  Metal Construction (W.A.) Ltd. v. Aboderin  p.  1599

LANDLORD & TENANT - Mesne profit - Must not be based on the
past rent - As landlord is entitled to recover the real higher value of
the premises.   Metal Construction (W.A.) Ltd. v. Aboderin  p.  1599

LANDLORD & TENANT - Tenant at sufferance - Arises when a
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person is holding over after his tenancy has ended - Landlord is
entitled to recover compensation for such use of his premises.  Metal

Construction (W.A.) Ltd. v. Aboderin  p.  1599

LANDLORD & TENANT - Termination of tenancy - Where found to
have been pleaded - Lower court rightly based its award with effect
from the right date.   Metal Construction (W.A.) Ltd. v. Aboderin  p.

1599

PLEADINGS - Evidence - Plan - Being a piece of evidence does not
require detailed pleadings.  Osho v. Ape  p. 1571

PLEADINGS - Landlord & tenant - Material facts - Where averred in
the statement of claim - Any legal consequence of the pleaded facts
can be presented.   Metal Construction (W.A.) Ltd. v. Aboderin  p.  1599

PLEADINGS - Material facts - Inconsistent sets thereof - Though a
party can plead two or more inconsistent sets of material facts - Facts
relating to alternative claims should not be mixed up.  Metal Construc-

tion (W.A.) Ltd. v. Aboderin  p.  1599

PRACTICE AND PROCEDURE - Amendment - Leave to file an
amended plan - What stood before the filing of the amended plan in
the statement of claim is no longer material before the court - And no
longer defines the issues to be tried.  Osho v. Ape  p. 1571

PRACTICE AND PROCEDURE  - Amendment - Made with the
consent of both counsel for the parties - Objection to its admissibility
in evidence is of  no avail  - As the evidence is not by law inadmissible
in all circumstances.  Osho v. Ape  p. 1571

STATUTES - Granting what was not claimed - High Court Rules of
Eastern Nigeria - Order 54 Rule 2 - The provision does not empower a
court to enter judgment in favour of a party - In respect of what he has
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not claimed.  Odukwe v. Ogunbiyi  p.  1523

TRESPASS - Claim for trespass to land - Coupled with a claim for an
injunction - Automatically puts the title of the parties to such land in
issue.  Odukwe v. Ogunbiyi  p.  1523

WORDS AND PHRASES - “Shuf’ ah” or Pre-emption - Its definition
under Maliki Law.  Alkamawa v. Bello  p.  1555

STATUTES & RULES REFERRED TO
Area Courts Edict (No. 2) of 1967  Alkamawa v. Bello  p.  1555
Sharia Court of Appeal Law Cap. 122 Laws of Northern Nigeria ss. 11
and 14  Alkamawa v. Bello  p.  1555

Supreme Court Rules, 1985; Order 6 Rule 2, Order 6 Rule 8(7).  Odukwe
v. Ogunbiyi  p.  1523

COURT OF APPEAL
APPEALS - Interference - Suo motu raising of issue by trial court - Does
not warrant appellate court's intervention in all cases.  Mojekwu v. Mojekwu
p.  1623

CLAIMS - Relief sought - Must be precise and supported by averment in
the statement of claim - Otherwise it goes to no issue and would be
ignored by the trial court.  Mojekwu v. Mojekwu  p.  1623

CLAIMS - Alternative reliefs - Where proliferated - Court is entitled to
think plaintiff is not sure of the relief he is seeking - Where they become
spent by virtue of pronouncement on the main relief - Formal pronounce-
ment of death of such reliefs ought to be made.  Mojekwu v. Mojekwu  p.

1623

COURTS - Suo motu raising of issue - By the trial court - Is wrong - As
parties were not called to respond to that issue.  Mojekwu v. Mojekwu  p.

1623
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EVIDENCE - Attestation - To the genuineness of a signature to a con-
veyance or agreement - Such a witness merely vouches for the authentic-
ity of the signature - And not authenticity of the document in terms of
veracity of truth.  Mojekwu v. Mojekwu  p.  1623

EVIDENCE - Admission - Witnesses to signatories to a conveyance -
Whose signatures were not appended to the effect that they agree with the
contents - Cannot be said to have made any admission against their
interests.  Mojekwu v. Mojekwu  p.  1623

LAND LAW - Registrable instrument - Where not registered - It is admis-
sible to prove equitable interest and payment of purchase money or rent.
Mojekwu v. Mojekwu  p.  1623

LAND LAW - Tenancy - Incidents of kola tenancy - As given in evidence
by a witness who is signatory to Exh.1 - The said evidence is contrary to
the legal incidents of Exh. 1.  Mojekwu v. Mojekwu  p.  1623

SUCCESSION - Lex situs - Landed property of the deceased - As the lex
situs and the personal law are not same in this case - The applicable law
is the lex situs.  Mojekwu v. Mojekwu  p.  1623

SUCCESSION - Womenfolk - Custom that discriminates against the fe-
male sex - With respect to succession to property - Is repugnant to natural
justice.  Mojekwu v. Mojekwu  p.  1623

SUCCESSION - Status in the family - Issue of appellant being the sur-
viving male issue entitled to inherit property in dispute - Need not be
pronounced upon - In view of the trial court's findings and conclusions.
Mojekwu v. Mojekwu  p.  1623

STATUTE REFERRED TO
Kola Tenancy Law 1935 SS.2, & 3  Mojekwu v. Mojekwu  p.  1623
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